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ABSTRACT

The chapter seeks to provide a better understanding of the highly dynamic field of
digital trade rulemaking driven by preferential trade agreements (PTAs) and explore
the links of this rule-framework to development. The analytical lens is directed
particularly towards the more recent and advanced models but covers also some less
visible treaties, such as those of the United Arab Emirates. Important for the chapter’s
discussion is also the new generation of digital economy agreements (DEAs), which
deal solely with issues of the data economy and its regulation. The chapter’s objective
is threefold: (1) to explore the impact of existing digital trade provisions on
development — in terms of both potential advantages and disadvantages; (2) to show
whether these agreements include certain flexibilities for developing countries; and (3)
to map specific provisions that in PTAs and DEAs that address inclusive digital trade.
The combined enquiry should help us understand whether digital trade law, in its
current state, sufficiently engages with and promotes economic development and
whether there is more to be done.

KEY WORDS: Digital trade law; Digital Economy Agreements; digital trade facilitation;
digital inclusion; Preferential Trade Agreements

* Professor of International Economic and Internet Law, University of Lucerne, Switzerland.
Contact: mira.burri@unilu.ch. The support of the European Research Council under Consolidator Grant
101003216 is gratefully acknowledged.




2 Burri

1. INTRODUCTION

‘Digital trade’,! or what was initially labelled as ‘electronic commerce’,? can be said to
be a relatively old topic in the international economic rulemaking, if one considers that
soon after the completion of the Uruguay Round (1986-1994), the Information
Technology Agreement (ITA)® as a plurilateral arrangement aiming at zero tariffs for
IT products was adopted in 1996 and some two years later the membership of the World
Trade Organization (WTO) launched the Work Programme on Electronic Commerce.*
The latter initiative sought to address the implications of the Internet that could
potentially lead to adjustments in the existing rules for trade in goods, trade in services,
intellectual property (IP) protection and development. It is perhaps noteworthy, for
those wishing to understand the broader context of emerging Internet governance, that
this WTO initiative coincided with John Perry Parlow’s Declaration of the
Independence of Cyberspace, claiming in essence that neither states nor companies will
be able to control this new space of freedom.> Since then, the perception that states
should and can regulate online activities became the reality and a flurry of regulations
were adopted around the world that targeted commercial transactions, personal data
protection, online gambling or other types of illegal activity online.’ In this time,
however, the WTO Programme on E-Commerce, which did not have a clearly defined
negotiation mandate, stalled and for a variety of reasons’ could not bear any fruit for
almost two decades; thus, WTO law did not proactively address the digital challenge
in any distinct way.?

! While there is no single definition of ‘digital trade’, a joint effort by the IMF, OECD, UN and
WTO defines “digital trade’, for measurement purposes, as ‘all international trade that is digitally ordered
and/or digitally delivered’; see IMF, OECD, UN and WTO, Handbook on Measuring Digital Trade, 2nd
ed. (Geneva: WTO, 2023).

2 On the different definitions, see, for example, IMF, OECD, UN and WTO, Handbook on
Measuring Digital Trade, (2nd ed, WTO 2023); see also Mira Burri and Anupam Chander, “What Are
Digital Trade and Digital Trade Law?’, AJIL Unbound 117 (2023), 99-103.

3 WTO, Ministerial Declaration on Trade in Information Technology Products, WT/MIN(96)/16,
13 December 1996. On the relevance of the ITA in the regulatory landscape of digital trade, see, for
example, Mira Burri, ‘The International Economic Law Framework for Digital Trade’, Zeitschrift fiir
Schweizerisches Recht 135 (2015), 10-72.

4 WTO, Work Programme on Electronic Commerce, WT/L/274, 30 September 1998.

5 John Perry Barlow, A Declaration of the Independence of Cyberspace, 8 February1996,
available at: https://www.eff.org/cyberspace-independence (last accessed 4 February 2025).

® For a great review of the theories on cyberspace regulation, their evolution over time and review
of the literature, see Kristen E Eichensehr, ‘The Cyber-Law of Nations’, Georgetown Law Journal 103
(2015), 317-380, at 313-334.

7 See, for example, Sacha Wunsch-Vincent and Arno Hold, ‘Towards Coherent Rules for Digital
Trade: Building on Efforts in Multilateral versus Preferential Trade Negotiations’, in Mira Burri and
Thomas Cottier (eds), Trade Governance in the Digital Age (Cambridge: Cambridge University Press,
2012), 179-221.

8 On the progress under the WTO E-Commerce Programme, as well as more recent developments
under the WTO Joint State Initiative on E-Commerce (JSI), see, for example, Mira Burri, ‘A WTO
Agreement on Electronic Commerce: An Enquiry into its Substance and Viability’, Georgetown Journal
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In the meantime, digital trade as practice and as a subject of regulation did
substantially transform. On the one hand, this has been spurred by the progressively
advancing digitalization of economies and societies as a whole with a number of
palpable new trends in trade — such as the rise of global value chains (GVCs) and
increased servicification,” as well as by the growing importance of data in recent
years.!” On the other hand, the surge in digital trade rulemaking can be linked to the
multiple new issues that the data-driven economy has raised — issues that are not
necessarily pertaining to conventional trade topics, such as tariff reduction and market
access, but are rather situated in the domains of personal data protection or national
security,!! or linked to entirely new regulatory areas, such as the governance of artificial
intelligence (AI). Importantly for this chapter’s discussion, development has not been
a priority area in digital trade rulemaking, even though already the 1998 WTO E-
Commerce Work Programme highlighted the need to address the pertinent
developmental issues.!?

The chapter is set against this background and seeks to provide a better
understanding of the highly dynamic field of digital trade rulemaking driven by
preferential trade agreements (PTAs) and explore the links of this rule-framework to
development. The chapter’s analytical lens is directed in particular towards the more
recent and advanced models of digital trade rulemaking, such as those under the
Comprehensive and Progressive Agreement for Transpacific Partnership (CPTPP), the
United States—Mexico—Canada Agreement (USMCA) and the Regional

of International Law 53 (2023), 565—625; Yasmin Ismail, ‘The Evolving Context and Dynamics of the
WTO Joint Initiative on E-commerce: The Fifth-Year Stocktake and Prospects for 2023’ International
Institute for Sustainable Development and CUTS International (Geneva, 2023); Rashmi Jose and Rashid
S. Kaukab, WTO Joint Initiative on E-Commerce State of Play: Past, Present, and Future (Geneva: [ISD
Report, 2024).

% See, for example, WTO, World Trade Report 2019: The Future of Services Trade (Geneva:
WTO, 2019).

10 See, for example, Nicolaus Henke et al., The Age of Analytics: Competing in a Data-Driven
World (Washington, DC: McKinsey Global Institute 2016); WTO, World Trade Report 2018: The
Future of World Trade: How Digital Technologies Are Transforming Global Commerce (Geneva: World
Trade Organization, 2018).

! See generally Neha Mishra, International Trade Law and Global Data Governance: Aligning
Perspectives and Practices (Oxford: Hart Publishing, 2024); Shin-Yi Peng, International Economic Law
in the Era of Datafication (Cambridge: Cambridge University Press, 2024). With regard to personal data
protection, see, for example, Mira Burri, ‘Interfacing Privacy and Trade’, Case Western Journal of
International Law 53 (2021), 35-88; Anupam Chander and Paul M Schwartz, ‘Privacy and/or Trade’,
University of Chicago Law Review 90 (2023), 49—135.

12 In this sense, specific tasks were formulated for the Committee on Trade and Development, in
particular to examine the effects of electronic commerce on the trade and economic prospects of
developing countries, notably of their small- and medium-sized enterprises (SMEs), and means of
maximizing possible benefits accruing to them; the challenges to and ways of enhancing the participation
of developing countries in electronic commerce, in particular as exporters of electronically delivered
products; the role of improved access to infrastructure and transfer of technology, and of movement of
natural persons; the use of information technology in the integration of developing countries in the
multilateral trading system; the implications for developing countries of the possible impact of electronic
commerce on the traditional means of distribution of physical goods; and the financial implications of
electronic commerce for developing countries; see WTO (1998), note 4 above, at para. 5.1.
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Comprehensive Economic Partnership (RCEP). The chapter also explores some less
visible treaties, such as the ones to which the United Arab Emirates is a party, as well
as agreements involving predominantly developing countries, such as the Digital Trade
Protocol to the African Continental Free Trade Area (AfCFTA). Particularly important
for the chapter’s discussion is the new generation of digital economy agreements
(DEAs), which deal solely with issues of the data economy and its regulation. The
chapter’s objective is threefold: (1) to explore the impact of existing digital trade
provisions on development — in terms of both potential advantages and disadvantages;
(2) to show whether these agreements include certain flexibilities for developing
countries; and (3) to map specific provisions that in PTAs and DEAs that address
inclusive digital trade. The chapter’s structure follows these three analytical lines. The
combined enquiry should help us understand whether digital trade law, in its current
state, sufficiently engages with and promotes economic development and whether there
is more to be done — questions addressed in the chapter’s concluding section.

2. THE PTA LANDSCAPE OF DIGITAL TRADE RULEMAKING

2.1. Overview

As noted above, since the WTO law did not undergo any adaptation in the past two
decades, the regulatory environment for digital trade has been shaped almost
exclusively by developments in PTAs. Out of the 465 PTAs entered into between
January 2000 and November 2024,'* 231 contain provisions relevant for digital trade
and 135 have dedicated electronic commerce chapters.!* While it is true that the
pertinent rules are heterogeneous and differ as to issues covered, the scope and level of
commitments and their binding nature, it is apparent that the trend towards more and
more detailed provisions on digital trade has intensified significantly over the years.!>
Participation in both digital trade'® and digital trade rulemaking is however not evenly
distributed with developed countries, such as the United States (US), the European
Union (EU) and Singapore, leading the way. At the same time, while especially in
recent years we observe increased diversity in the parties negotiating digital trade
agreements, still only 27 agreements with digital trade provisions include least

13 The number of valid agreements is 428, accounting for agreements that have been discontinued
or replaced.

14 This analysis is based on a dataset of all digital trade relevant norms in trade agreements
(TAPED). See Mira Burri and Rodrigo Polanco, ‘Digital Trade Provisions in Preferential Trade
Agreements: Introducing a New Dataset’ Journal of International Economic Law 23 (2020), 187-220
and Mira Burri, Maria Vasquez and Kholofelo Kugler, ‘The Evolution of Digital Trade Law: Insights
from TAPED’, World Trade Review 23 (2024), 190-207. For all data, as well as updates of the dataset,
see https://unilu.ch/taped (last accessed 4 February 2025).

15 For an overview of the PTA developments, see Mira Burri, ‘Data Flows and Global Trade Law”,
in Mira Burri (ed), Big Data and Global Trade Law (Cambridge: Cambridge University Press, 2021),
11-41; Burri, Vasquez and Kugler (2024), ibid.

16 See Georgios Dimitropoulos and Neha Mishra’s chapter; see also Mira Burri, ‘Inequalities in
Digital Trade and Digital Trade Regulation’, in Elif Askin and Hannah Stoll (eds), Contested Equality:
International and Comparative Legal Perspectives (Cheltenham: Edward Elgar, 2024), 203-220.
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developed countries (LDCs)!7 and only 12 such agreements have been concluded
among developing countries and LDCs.!® Some regions, such as the Africa and the
Caribbean, are effectively not participating in the shaping of the digital trade law.

The relevant aspects of digital trade governance can be found in: (1) the
specifically dedicated electronic commerce PTA chapters; (2) the chapters on cross-
border supply of services (with particular relevance of the telecommunications,
computer and related, audiovisual and financial services sectors); as well as in (3) the
IP chapters.!® This chapter focuses exclusively on the electronic commerce/digital trade
chapters, as well as on the dedicated DEAs, which have become the critical source of
new rulemaking in the area of digital trade and are also indicative of novel legal design.
We look in particular at three clusters of provisions: (1) ‘older’ types of issues already
discussed in the WTO context; (2) digital trade facilitation provisions; and (3) data
governance provisions and ask how they impact development.??

2.2, Substantive Commitments on Digital Trade in PTAs:
What Impact for Less Developed Countries?

The electronic commerce/digital trade chapters play a dual role in terms of rule
creation. For one, they represent an attempt to compensate for the lack of progress in
the WTO as well as address many of the questions of the WTO Electronic Commerce
Programme that have been discussed but not resolved.?! For instance, a majority of the
chapters recognize the applicability of WTO rules to electronic commerce?? and
establish an express and permanent duty-free moratorium on electronic transmissions.??
In most of the templates tailored along the US model, the chapters also include a
definition of ‘digital products’, which treats products delivered offline equally as those

17 While LDCs have been defined by the United Nations (currently 46 LDCs;
https://www.un.org/ohrlls/content/list-ldcs, last accessed 4 February 2025), the definition of a
developing country is based on self-selection. This self-selection has been much contested in particular
with regard to China, which has grown into an economic and political power. Indeed, in 2023, the US
House of Representatives unanimously adopted the ‘PRC Is Not a Developing Country Act’ to strip
China of its privileged status. This was however a unilateral act and China is still considered to be a
developing country by some international organizations, including the United Nations. For a nuanced
debate about China’s developing country status, see e.g. Philippe Benoit, ‘China Is Developing and
Developed at the Same Time’, Foreign Policy, 23 March 2023.

18 Qutliers are two agreements by Cambodia, which include dedicated e-commerce chapters: the
2022 China—Cambodia FTA and the UAE—Cambodia CEPA.

1% For analysis of all relevant chapters, see Mira Burri, ‘The Regulation of Data Flows in Trade
Agreements’, Georgetown Journal of International Law 48 (2017), 408—448; also Mira Burri (ed), Big
Data and Global Trade Law (Cambridge: Cambridge University Press, 2021).

20 For a different type of taxonomy, see Binit Agarwal and Neha Mishra, ‘Addressing the Global
Data Divide through Digital Trade Law’, Trade, Law and Development 14 (2022), 238-289, at 257-258.

2L See, for example, Sacha Wunsch-Vincent, The WTO, the Internet and Digital Products: EC
and US Perspectives (Oxford: Hart, 2006).

22 See, for example, US—Singapore FTA, Article 14.1; US—Australia FTA, Article 16.1.

2 See, for example, US—Singapore FTA, Article 14.3(1); US—Chile FTA, Article 15.3. For a
discussion of the variety of rules on the moratorium, see Burri and Polanco, note 14 above.
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delivered online,* so that technological neutrality is ensured and some of the
classification dilemmas under the General Agreement on Trade in Services (GATS)
cast aside — in particular when combined with negative committing for services.? In
this context, one can observe in essence a connection between the multilateral
discussions on electronic commerce with the rulemaking in the preferential forums —
but the regulatory questions are not necessarily new in nature. The level of legal
certainty is however increased for the PTA partners and this may be important, as even
for some ‘old’ issues, such as the moratorium on customs duties on electronic
transmissions, which has been normally extended at the WTO Ministerial Conferences
(MC), the acceptance of the WTO membership may be waning.?® While this increased
bindingness of such commitments may be viewed as positive for businesses in
developed countries, for developing countries this may not necessarily be the case, as
their flexibility to adopt domestic measures may be unduly restricted and as their efforts
in the multilateral forum of the WTO to achieve more equitable results in the digital
domain become superseded. The example of the customs moratorium works well in
this context, as it highlights the need of developing countries to understand better the
implications of certain commitments in the digital realm as well as their appetite to
extract certain monetary benefits from digital transactions.?’

More importantly for this chapter’s discussion, the electronic commerce/digital
trade chapters also include novel regulatory questions that have not been treated in the
WTO context — the so-called “WTO-extra’ issues that have become increasingly
important in the data-driven economy. One can group these rules into two categories:
(1) rules that seek to facilitate digital trade, by tackling distinct issues, such as paperless
trading, electronic contracts and electronic authentication, as well as by increasing
business and consumer trust; and (2) rules that address data governance, in particular
cross-border data flows, and new data economy issues that can be of various nature,
such as source code or open government data.

With regard to the first category of rules, the experience gathered in PTAs has
been ample and there is some level of convergence on the scope and substance of the
provisions,*® even among stakeholders with different geopolitical positioning (although
treaty language may still vary). Taking here the example of the 2018 CPTPP as one of
first advanced digital trade templates, the provisions in this first category tend to cover
rules on the domestic electronic transactions framework with binding obligations for

24 See, for example, US—Singapore FTA, Article 14.3; US—Australia FTA, Article 16.4.

25 See, for example, Burri (2017), note 19 above.

26 As the MC12 and MC13 proved, where scope and application of the moratorium were heavily
contested, with India and South Africa, in particular, arguing against it; see, for example, WTO, Work
Programme on Electronic Commerce: The Moratorium on Custom Duties on Electronic Transmissions:
Need for Clarity on its Scope and Impact, WT/GC/W/833 (8 November 2021).

7 For a fully-fledged analysis of the customs duties moratorium and at times ist ill-conceived
implications, see Andrea Andrenelli and Javier Lopez-Gonzalez, ‘Understanding the Potential Scope,
Definition and Impact of the WTO E-Commerce Moratorium’, OECD Trade Policy Paper No 275
(2023).

28 So, for instance, 133 PTAs have rules on e-signatures; 124 on paperless trading; 109 PTAs
contain a provision on electronic transactions frameworks.
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the parties to follow the principles of the UNCITRAL Model Law on Electronic
Commerce 1996 or the UN Convention on the Use of Electronic Communications in
International Contracts; rules on paperless trading; and rules on electronic
authentication and electronic signatures securing equivalence of electronic and
physical forms.?® Furthermore, in terms of conditioning the domestic regulatory
environment, the CPTTP e-commerce chapter includes also provisions — albeit in a soft
law form — on consumer protection, spam control, and net neutrality.> Subsequent
agreements, that have largely followed the CPTPP model,*! also include provisions on
electronic invoicing; express shipments and clearance times; logistics and electronic
payments,*? which in essence cut the red tape and enable digital transactions.

The digital trade facilitation provisions can largely be viewed as beneficial for
economic development, as they reduce the threshold for participation and lower the
costs for entrepreneurs, including micro-, small- and medium-sized enterprises
(MSMEs). Yet, in certain situations, such as, for instance, electronic payments or
electronic invoicing, there may be a need to adapt domestic regulatory frameworks
accordingly, which can be linked to certain costs as well as demand a level of regulatory
capacity that may not be a given in some developing countries and LDCs. This is
naturally related to broader concerns around the widening digital divide and the lack of
critical elements — such as working infrastructure.?® Furthermore, it is linked to the
‘readiness’ of domestic business and regulatory environments in less developed
countries.** It is noteworthy in the latter context that, while regulatory adaptation is in
itself often difficult in domestic contexts, disparities across countries in the applied
policies are also unproductive in that they segment markets and may exclude foreign
firms based in countries with regulatory frameworks that are deemed inadequate by
importing states.?® In this sense, unilateral changes may put some developing countries
at disadvantage and there is a need for coordination and cooperation among them.

2 Respectively Articles 14.5, 14.9 and 14.6 CPTPP.

30 Respectively Articles 14.17, 14.14 and 14.10 CPTPP.

3! For post-CPTPP developments, see, for example, Mira Burri, ‘Trade Law 4.0: Are We There
Yet?’, Journal of International Economic Law 26 (2023), 90—100; Burri, note 8 above.

32 See, for example, respectively Articles 2.5, 2.6, 2.4 and 2.7 DEPA.

33 See, for example, UN, ‘Widening Digital Gap between Developed, Developing States
Threatening to Exclude World’s Poorest from Next Industrial Revolution, Speakers Tell Second
Committee’ (UN Meetings Coverage and Press Releases, GA/EF/3587, 6 October 2023); UN, Asia-
Pacific Trade and Investment Report 2023/24: Unleashing Digital Trade and Investment for Sustainable
Development (ESCAP, UNCTAD and UNIDO, 2023).

34 See, for example, Bernard Hoekman, Digital Trade: Opportunities and Challenges (UN Office
of the High Representative for the Least-developed Countries and Small Islands Developing States and
WTO, 2022). For a comprehensive analysis and concrete policy recommendations, see World Bank
Group, World Development Report 2021: Data for Better Lives (Washington, DC: World Bank 2021);
see also Dean Jolliffe et al., ‘Under What Conditions Are Data Valuable for Development?’, World Bank
Policy Research Working Paper 9811 (2021).

35 Hoekman, ibid., at 10, referring also to Christopher Findlay and Bernard Hoekman, ‘Value
Chain Approaches to Reducing Policy Spillovers on International Business’, Robert Schuman Centre
for Advanced Studies Research Paper 2020/49 (2020).
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The second cluster of rules on data governance is decidedly more critical for
the path of development of the data-driven economy and its contribution to
development and addressing the specific needs of developing countries and LDCs. It
has also been the most controversial, as a slew of issues, such as privacy and national
security, become relevant — issues that have not seen extensive elaboration in trade
agreements and impact on domestic regulatory frameworks in important ways. The
sensitivity of the regulatory questions raised have led to fewer commitments in this
domain.’® We also observe different stakeholder approaches that have become reflected
in different PTA frameworks on data governance. A number of PTAs following the
model of the CPTPP have adopted a liberal stance, which ensures the free cross-border
flow of data, bans data localization measures, and remains soft on prescribing personal
data protection rules at home.?” The EU, as the champion of privacy protection, has
chosen a rather different approach and created a conditional data flow regime —
meaning that data flows are permitted without imposing localization requirements, if
the EU’s PTA parties subscribe to the high standards of personal data protection
endorsed under the EU General Data Protection Regulation (GDPR).?® The EU also
protects its policy space by a generously defined ‘right to regulate’ and a provision on
data sovereignty that we find clearly expressed in the post-Brexit Trade and
Cooperation Agreement (TCA) with the United Kingdom, the 2023 FTA with New
Zealand, as well as the updated agreement with Japan. Citing national security
concerns, China and the other parties to the RCEP, apply a similar, albeit more
stringent, conditional flow regime that gives leeway for restrictive digital trade
measures based largely on essential national security concerns.”

It should be underscored in this context of stakeholders’ models competition
that it has been the US-driven model, codified in the CPTPP as well as in the follow-
up USMCA, that has gained prevalence and has become diffused.*® A substantial
number of other agreements, such as the 2016 Chile—Uruguay FTA; the 2016 updated
Singapore—Australia FTA (SAFTA); the 2017 Argentina—Chile FTA; the 2018
Singapore—Sri Lanka FTA; the 2018 Australia—Peru FTA; the 2019 Brazil-Chile FTA;

36 60 PTAs have rules on data flows; 37 PTAs have a ban on data localization.

37 Similar rules are also found in: the 2016 Chile-Uruguay FTA; the 2016 updated Singapore—
Australia FTA (SAFTA); the 2017 Argentina—Chile FTA; the 2018 Singapore—Sri Lanka FTA; the 2018
Australia—Peru FTA; the 2018 United States—Mexico—Canada Agreement (USMCA); the 2019 Brazil—-
Chile FTA; the 2019 Australia—Indonesia FTA; the 2019 Japan—US Digital Trade Agreement; the 2020
Digital Economy Partnership Agreement between Chile, New Zealand, Singapore; the 2021 Korea—
Singapore Digital Economy Agreement; and the 2022 UK—Singapore DEA.

38 Regulation 2016/679, of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement of
such data, and repealing Directive 95/46/EC (General Data Protection Regulation), 2016 O.J. (L 119/1)
[hereinafter GDPR].

39 For analysis of data commitments and regulatory space, see, for example, Mira Burri and
Kholofelo Kugler, ‘Regulatory Autonomy in Digital Trade Agreements’, Journal of International
Economic Law 27 (2024), 397-423.

40 See, for example, Fabio Morosini, Lucas Tasquetto and Marilia Maciel, ‘Navigating the Digital
Divide: Challenges and Strategies for Latin American Countries in E-Commerce and Data Governance
Regulation’, LAPEG Paper No 1 (2024).
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the 2019 Australia—Indonesia FTA; 2019 Japan—US DTA; as well as the DEAs, such
the 2020 DEPA between Chile, New Zealand, Singapore, follow the CPTPP liberal
model. This involves substantial commitments in the area of data governance, often of
a hard law nature, that essentially renders the participating developing countries rule-
takers,*! and may not permit them to shape their domestic regulatory regimes according
to their own preferences.*? Some authors have cautioned that that the change in the US
position on digital trade policies in 2023** and the accordingly recalibrated geopolitics,
may create a window of opportunity for developing countries to move away from the
CPTPP model. Yet, this may be difficult, having in mind the complexities of treaty
making, or costly.**

Problematic in the context of interfacing digital trade commitments and
domestic regimes is also the fact that the existing reconciliation models that we have
thus far in the form of the general exception clauses under WTO law* and in modified
versions under PTAs are of uncertain value. On the one hand, since we do not have
enough jurisprudence and since some of the anecdotal evidence available so far points
into a direction of possible constraints on regulatory intervention to address local needs.
A good example in the latter context is the Brazil-Taxation case,*® where Brazil
unsuccessfully invoked the public morals exception under Article XX(a) GATT 1994
to justify its bridging the digital divide and social inclusion policies.*’” On the other
hand, since under the PTA models, the scope of the exceptions remains unclear,
especially as there are new variations that depart from the classic WTO exception
clauses.*® This can be linked to legal uncertainty, as well as to unworkable safeguards
for domestic constituencies. This has been clearly underscored by New Zealand’s
Waitangi Tribunal with regard to the rights of the Maori.*’ This ultimately led to a

41 See, for example, Dan W. Drezner, ‘The Power and Peril of International Regime Complexity’,
Perspectives on Politics 7 (2009), 65-70.

42 For some evidence from Latin America, see Morosini, Tasquetto and Maciel, note 40 above.

43 As of 24 October 2023, the US has withdrawn its proposals on cross-border data flows, data
localization, and source code provisions from the WTO’s Joint Statement Initiative on Electronic
Commerce and PTA negotiations. The United States Trade Representative (USTR) stated that, while the
US remains active under the JSI, it wished to evaluate these provisions that might ‘prejudice or hinder
those domestic policy considerations’. See Office of the United States Trade Representative, (USTR)
‘USTR Statement on WTO-E-Commerce Negotiations’ (24 October 2023), https://ustr.gov/about-
us/policy-offices/press-office/press-releases/2023/october/ustr-statement-wto-e-commerce-negotiations
(last accessed 4 February 2025); ‘U.S. to End Support for WTO E-Commerce Proposals, Wants “Policy
Space” for Digital Trade Rethink’, Inside U.S. Trade (24 October 2023), https://insidetrade.com/daily-
news/us-end-support-wto-e-commerce-proposals-wants-policy-space-digital-trade-rethink (last
accessed 4 February 2025).

44 Morosini, Tasquetto and Maciel, note 40 above, at 18.

4 Article XX GATT 1994 and Article XIV GATS.

46 WTO, Brazil- Certain Measures Concerning Taxation and Charges, WT/DS497, 16 January
2020.

47 For a discussion of the case in this context, see, for example, Shin-Yi Peng, International
Economic Law in the Era of Datafication (Cambridge: Cambridge University Press, 2024).

48 See Burri and Kugler, note 39 above.

4 New Zealand’s Waitangi Tribunal, Report on the Comprehensive and Progressive Agreement
for Trans-Pacific Partnership (2021), in particular at 132-142.
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specifically tailored exception for Indigenous peoples, as showcased by the EU-New
Zealand FTA but also importantly by the agreed provisions under the WTO plurilateral
JS1.50

Beyond these concrete cases, navigating this complex environment, especially
in the rather technical field of digital trade, can be a challenge for developing countries
and LDCs. It demands specific regulatory capacity and knowhow that again may not
be available in many less developed countries’ governments. This can have serious
implications, as some developing and LDCs may enter into agreements that have been
dominated by the counter-party (or counter-parties) and thereby commit to certain rules
that are constraining on the development of their own domestic frameworks for data
governance.”!

This concern about the different speeds of legal adaptation has become
addressed in certain PTAs by transition periods granted to some of the parties, typically
developing countries and LDCs. A notable example is the RCEP, which grants different
types of transition periods to Cambodia, Laos, and Myanmar (all LDCs); Brunei
Darussalam; and Vietnam. The CPTPP is another example where transition periods
have been granted to developing countries. Specifically, Brunei Darussalam and
Vietnam were not required to apply the obligations on data protection before adopting
their own domestic online data protection legal framework.’? The same grace was
granted to Brunei Darussalam regarding the spam obligations.>* Similarly, the USMCA
gives Mexico three years to comply with the obligations under Article 19.7 with regard
to interactive computer services.>* Such transition arrangements can work well to
accommodate countries of all levels of development to phase in agreed-upon
obligations and can also work as a bridge between domestic data governance regimes
(and their reform) and related treaty commitments. Yet, one can also question whether
these are mere negotiation tactics or a real support of domestic developments provided
that is not coupled by targeted capacity-building efforts. Time in itself is not enough to
support development.>?

50 For a discussion of indigenous data sovereignty, see Andrew D. Mitchell and Theodore
Samlidis, ‘Protecting Policy Space for Indigenous Data Sovereignty under International Digital Trade
Law’, Monash University Faculty of Law Legal Studies Research Paper (2024) (forthcoming in
Georgetown Journal of International Law (2025)).

51 See also Agarwal and Mishra, note 20 above.

52 Fn 5, Article 14.8 CPTPP.

53 Fn 8, Article 14.14 CPTPP.

54 Annex 19-A USMCA, at para. 1.

55 For support of this argument, see, for example, Morosini, Tasquetto and Maciel, note 40 above.
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3. PTA AND DEA RULES SPECIFICALLY ADDRESSING DEVELOPMENT

As evident from the above, so far PTAs’ digital trade chapters do not primarily seek to
advance development. The connection is not made in the way provided for in the
environment, labour or gender chapters of PTAs. While one can subsume the
commitments on consumer protection, business trust and especially digital trade
facilitation under the category of beneficially contributing, there is no clear treaty
language to this effect. Yet, this somewhat grim picture may be changing, as a number
of newer agreements place specific emphasis on development. This is particularly
evident in selected few PTAs and especially in the DEAs. The chapter showcases this
new development by focusing on the provisions on digital inclusion.

Of the 465 agreements adopted until November 2024 thirteen treaties include
provisions on digital inclusion.’® While this number appears still relatively small, it
should be noted that in 2022, only five of the then 379 surveyed PTAs included such a
provision. The provisions in all treaties are largely formulated as
cooperation/promotion of digital inclusion, so they are of soft legal nature. The 2022
UK—New Zealand FTA, which specifically addresses digital divide and inclusion is
notable for its a somewhat ‘harder’ language. It says that the parties ‘shall cooperate
on matters relating to digital inclusion, including participation of Maori, women,
persons with disabilities, rural populations, and low socio-economic groups as well as
other individuals and groups that disproportionately face barriers to digital trade’.>’
Such a cooperation may include: (a) enhancing cultural and people-to-people links,
including for Maori, through promoting business development services; (b) identifying
and addressing barriers to accessing digital trade opportunities; (¢) improving digital
skills and access to online business tools; and (d) sharing methods and procedures for
developing datasets and conducting analysis to identify barriers and trends over time
in relation to Maori, women, and other groups which face barriers to digital trade to
inform the development of digital trade policies, including developing methods for
monitoring their participation in digital trade. In the follow-up section, there is also
particular attention paid to the role played by SMEs, including Maori-led and women-
led enterprises, in economic growth and job creation, and the need to address the
barriers to participation in digital trade for those entities. To this end, the parties shall:
(a) foster close cooperation on digital trade between SMEs of the Parties; (b) encourage
their participation in platforms that help link them with international suppliers, buyers,
and other potential business partners; and (c) share best practices in improving digital
skills and leveraging digital tools and technology to improve access to capital and
credit, participation in government procurement opportunities, and other areas that

56 Article 11.1 DEPA; Article 7.22 Chile-Paraguay FTA; Article 9.13(2)(a) India~UAE CEPA,;
Article 8.61-P Singapore-UK DEA; Article 15.20 New Zealand—UK FTA; Article 132-T UK—Ukraine
DTA; Chapter 10 Article 19 AANZ FTA Second Protocol; Article 12.8(3)(d) China—Nicaragua FTA;
Article 23.4(5)(d) Canada—Ukraine Modernized FTA; Article 30 AfCFTA Digital Trade Protocol;
Article 20 WTO Joint Statement Initiative on E-Commerce; Article 12.25 Australia-UAE CEPA; Article
25 EU-Singapore DTA.

57 Article 15.20(2) UK-New Zealand FTA (emphasis added).
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could help SMEs adapt to digital trade.>® Interesting to note here is also the commitment
of the parties to bridging the digital divide in developing countries (that is, countries
other than the treaty parties) —not only so as to enable their participation in digital trade
but also in digital trade rulemaking. In this sense, the parties commit, although in a soft
law manner, to undertake and strengthen cooperation, including through existing
mechanisms, to promote the participation of developing countries in digital trade. This
may include sharing best practices, active engagement in international fora, and
promoting developing countries’ participation in, and contribution to, the global
development of rules on digital trade, which may include other WTO members as
appropriate.>® Almost identical provisions are to be found in the UK-Singapore DEA,°
with one interesting add-on regarding the promotion of ‘labour protection for workers

who are engaged in or support digital trade’.6!

The language of the DEPA is also similar but does not include this last
commitment.? One thing that stands out in the DEPA however is the link to multi-
stakeholder participation, as the DEPA clarifies that digital inclusion cooperation
activities ‘may be carried out through the coordination, as appropriate, of the Parties’
respective agencies, companies, labour unions, civil society, academic institutions, and
non-governmental organizations, among others’.> Both the DEPA and the UK-
Singapore DEA are part of a new generation of treaties dedicated solely to issues of the
data economy.®* These agreements have only been developed in the last five years but
have already become an important platform of regulatory cooperation as well as some
experimentation on how to tackle new and emerging issues, such as Al Digital
inclusion provisions have become more detailed and somewhat more binding in these
agreements, although it should be noted that digital inclusion is not a standard feature
of all DEAs — the US—Japan DTA, Singapore—Australia and Korea—Singapore DEAs
do not contain such a provision.

Important to highlight is that other, less visible, agreements, also ones involving

developing countries, have started to address digital inclusion — such as, for instance,
two PTAs of the United Arab Emirates (UAE). While the UAE-India CEPA is

58 Article 15.20(3) UK-New Zealand FTA.

59 Article 15.20(4) UK-New Zealand FTA. See also UK Department for International Trade and
Department for Business and Trade, UK—New Zealand Free Trade Agreement: Inclusive Trade
Explainer, available at: https://www.gov.uk/government/publications/uk-new-zealand-fta-inclusive-
trade-explainer (last accessed 4 February 2025).

60 Article 8.61-P UK—Singapore DEA.

61 Article 8.61-P(2)(e) UK-Singapore DEA.

2 Module 11 DEPA.

3 Module 11(4) DEPA. A more generic formulation with similar meaning can be found in the
UK-Singapore DEA.

64 So far 7 such treaties have been agreed upon, either as an update to an existing FTA or as a
stand-alone agreements: US—Japan Digital Trade Agreement, 2019 (DTA); Singapore—Australia Digital
Economy Agreement, 2020 (SADEA); Digital Economy Partnership Agreement between Singapore,
Chile and New Zealand, 2020 (DEPA); UK—Singapore DEA, 2022; Korea—Singapore DEA, 2022; UK—
Ukraine DTA, 2024; Singapore—EU DTA, 2024.
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relatively soft and discusses inclusion in the narrower context of digital government,®
there is a fully-fledged digital inclusion provision in the Australia—UAE CEPA%® that
essentially uses the comprehensive template of the UK-New Zealand FTA. Finally,
one needs to mention in this context the Digital Trade Protocol to the African
Continental Free Trade Area (AfCFTA). The protocol contains a dedicated part focused
on digital trade inclusion with four articles respectively addressing: digital inclusion;
MSMEs; digital innovation and entrepreneurship; and digital skills development.®’
While there are some overlaps with other treaty language on digital inclusion, it is
noteworthy that the provisions on MSMEs and digital innovation, specifically mention
access to finance as well as underscore the need for the adequate policy, legal and
institutional frameworks. The AfCFTA Digital Trade Protocol is also the only treaty
thus far with a dedicated article on digital skills development,®® as well as the only one
with a provision on digital infrastructure.®

Overall, one can undoubtedly welcome these new developments and the
increased engagement with digital inclusion. Yet, there is the lingering question of
whether this is sufficient. The answer is a clear ‘no’, for a number of reasons. First, as
already noted, the majority of the provisions that we have are of soft law nature — even
the ‘shall cooperate’ language does not create a real obligation for the parties. Nor are
there any monitoring or other measures in case of non-compliance.

Another concern, that has been highlighted by other scholars t00,”° is the lack
of meaningful commitments on capacity building of either regulatory or technical
nature. While it is expected that developing countries participate in digital trade
rulemaking and enter into far-reaching commitments in the domain of data governance,
there is in return no regulatory assistance and technical support. Agarwal and Mishra
argue that ‘[s]uch form of targeted SDT [special and differential treatment] can act as
an incentive in two key ways: (i) it will incentivise more developing countries to join
digital trade agreements; (ii) it will provide a pragmatic approach by providing
developing countries the time needed to jump-start their digital economies’.”! They
maintain further that ‘[n]o trade agreement, involving two or more countries placed at
different stages of the developmental ladder, can be practical in the absence of
meaningful provisions on SDT’.7? It is also important that this type of SDT must go

85 Article 9.13 UAE-India CEPA.

6 Article 12.25 Australia-UAE CEPA.

67 Articles 30, 31, 32 and 33 AfCFTA Digital Trade Protocol.

%8 Article 33 AfCFTA Digital Trade Protocol. Digital skills in other agreements are often part of
the digital inclusion provisions. They can sometimes be found in other parts of the treaty (e.g. Article
24.4 Canada—Ukraine Modernized FTA specifically mentions cooperation on fostering women’s digital
skills and access to online business tools in the chapter on trade and gender).

% Article 18 AfCFTA Digital Trade Protocol.

70 See, for example, Mishra, note 11 above; Agarwal and Mishra, note 20 above; Morosini,
Tasquetto and Maciel, note 40 above.

7 Agarwal and Mishra, note 20 above, at 283, referring also to Constantine Michalopoulos, ‘The
Role of Special Differential Treatment for Developing Countries in GATT and the World Trade
Organization’, World Bank Policy Research Working Paper No. 2388 (2002).

2 Agarwal and Mishra, ibid.
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beyond the postponement of the implementation of specific provisions by developing
countries and LDCs, as discussed above.”® As well as have a more binding legal nature.
In the latter sense, in the context of the JSI negotiations, there is a meaningful proposal
on SDTs formulated by Cote d’Ivoire (with additions from Indonesia and China)”*
suggesting the introduction of enforceable provisions on capacity building and
technical assistance for developing countries and LDCs, along the lines of the WTO
Trade Facilitation Agreement. The latter provides for enforceable capacity-building
and technical assistance and self-designated transitional implementation periods, as
well as linking the implementation of some commitments to the provision of technical
and capacity-building assistance.

The 2025 Agreement on Electronic Commerce adopted under the JSI
framework, although a remarkable advancement in linking digital trade regulation and
development, does not go that far.”®> Article 20 is important, as it clearly acknowledges
the need for technical assistance and capacity building in order to enable an inclusive
digital economy. Yet, most of the provisions in this context are soft in nature — e.g.
‘Assistance and support for capacity building should be provided to help developing
and least-developed country Parties implement the provisions of this Agreement, in
accordance with the nature and scope of such provisions’.”® As positive, one can view
the many embedded flexibilities for developing and LDC parties. First, LDCs are fully
excluded from dispute settlement with regard to any provisions for a period of seven
years after the date of entry into force of the Agreement.”” Second, developing and
LDC parties can self-designate any provision of the Agreement for which it requires an
implementation period of no more than five years, with the possibility for a further
extension.”® Developed country parties, and developing country parties in a position to
do so, are further ‘encouraged to provide developing and least-developed country
Parties with support to conduct or update their needs assessment to identify gaps in
capacity to implement this Agreement, either bilaterally or through relevant
international organizations’.”® This is to be linked with targeted technical assistance
and capacity building that address these specific needs — however, the provision is not
binding.®

Beyond these few but positive developments, one can also note things that are
key for economic development but completely missing from digital trade agreements.
One such thing is technology transfer. As Agarwal and Mishra argue ‘[t]he rationale

3 See also Morosini, Tasquetto and Maciel, note 40 above.

74 WTO, Joint Statement on Electronic Commerce — Communication from Codte d’Ivoire,
INF/ECOM/49 (16 December 2019).

5 WTO, Incorporation of the Agreement on Electronic Commerce into Annex 4 of the WTO
Agreement, WT/GC/W/955 (February 2025).

76 Article 20.4 Agreement on Electronic Commerce.

7 Article 20.12 Agreement on Electronic Commerce.

8 Articles 20.6 and 20.7 Agreement on Electronic Commerce.

7 Article 20.8 Agreement on Electronic Commerce.

80 Article 20.10 Agreement on Electronic Commerce. Article 20.11 outlines certain principles to
be followed in the technical assistance and capacity building efforts.
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behind technology transfer is simple: for any meaningful progress, the have-nots need
access to base technology and knowledge to sustain future efforts for an innovative,
efficient, and competitive economy’.! Missing are also meaningful provisions that go
beyond digital inclusion and trade facilitation and take into considerations the broader
implications of data-dependent economies and societies. In particular, one can think
here of rules on data access and data sharing that will ensure that less developed
countries can tap into data and develop their own digital and Al enterprises.®? As
another critical layer, issues around human rights and sustainable development
implications should also be considered and developing and LDCs guided to ensure that
purely commercial aspects do not dominate the regulatory environment for digital trade
but contribute towards a balanced framework that takes into account the economic as
well as the non-economic dimensions of digital trade. In this sense for instance while
the topic on the repercussions of digital trade regulation for personal data protection
and the right to privacy has become indivisible part of trade negotiations, other human
rights, such as free speech, and broader developmental objectives, have been largely
disconnected from the digital trade policy discussion.®?

4. CONCLUSION: IS DIGITAL TRADE LAW ENABLING DEVELOPMENT?

Digital trade law has developed exponentially in the last decade, especially when
comparing with other areas of international law. As observable from this chapter’s
discussion, the emergent governance framework is far-reaching and while both
developing and less developed countries are participating, a few stakeholders, such as
the US, the EU and Singapore, have advanced as strong rule-makers and accordingly
created treaty templates that serve their, almost exclusively, economic interests. Many
of the agreed upon provisions, both in the area of digital trade facilitation and in the
area of data governance, can be deemed to have beneficial effects on development, as
they in general reduce the threshold for participation, reduce costs and provide legal
certainty for businesses. So, digital trade law acts as an enabler, although unwillingly
so, of development. Yet, developing and LDCs may not been able to fully capture the
benefits of this enablement — simply because they lack the necessary infrastructure,
skills or do not have the necessary regulatory and business frameworks in place. There
may be further challenges too — for instance, in how developing and LDCs sync the
entered into trade commitments with the development of their own domestic regulatory
regimes, not only in economic but also in non-economic domains that are linked to vital
national interests — such as fundamental rights’ protection or national security. While
some digital trade agreements provide for flexibilities in this regard, especially through

81 Agarwal and Mishra, note 20 above, at 283.

82 See, for example, Susan A Aaronson, ‘The Difficult Past and Troubled Future of Digital
Protectionism’, in Ingo Borchert and L Alan Winters (eds), Addressing Impediments to Digital Trade
(London: CEPR Press, 2021), 141-168; Svetlana Yakovleva and Joris van Hoboken, ‘The Algorithmic
Learning Deficit: Artificial Intelligence, Data Protection and Trade’, in Mira Burri (ed), Big Data and
Global Trade Law (Cambridge: Cambridge University Press, 2021), 212-230.

8 See, for example, Mira Burri, ‘Digital Trade and Human Rights’, AJIL Unbound 117 (2023),
110-115; Burri, above note 16.
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extended implementation periods for developing countries and particularly LDCs, this
may not be enough.

It is also evident from the above that digital trade governance has become more
complex and increasingly covers a great number of non-trade issues, such as personal
data protection. The DEAs illustrate this development particularly well and deal with
a new host of issues, such as Al governance frameworks, digital identities and fintech,
also showcasing innovation in treaty-making. Despite this expanding scope of digital
trade law, development has not featured prominently and appears not to be on the
priority list of trade negotiators. Only very few digital trade agreements address
development explicitly. The digital inclusion provisions, as discussed above, clearly
recognize the importance of less developed countries’ participation in both digital trade
and its regulation and provide avenues to address (some of) the existing digital
inequalities. Yet, many of these provisions are of soft legal nature and do not endorse
an ambitious agenda that is also well supported with technical assistance and capacity-
building. The AfCFTA Digital Trade Protocol is a good example of deeper digital
inclusion provisions and also shows the increased awareness of the pertinent issues
amongst less developed countries. It is apparent here that trade law can act as a more
targeted enabler of economic development in the digital domain. While this is to be
welcomed, it is certainly not sufficient. There is a distinct need to not only strengthen
the commitments of developed countries to proactively contribute to bridging the
digital divide, provide adequate technical assistance, capacity-building and technology
transfer. Furthermore, there is a need to broaden the scope of the relevant issues and
engage in cooperation on the newer issues of the data economy, so as to make sure that
developing and LDCs are yet again not left behind.



